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Abstract

The Murabahah contract is one of the contracts regulated by the Central Bank,
which has been used in the banking system for ten years within the framework
of upstream laws and instead of usurious loans. The use of complex and legal
terminology in its formulation, as well as its relatively lengthy text, has led to
its provisions being less subject to jurisprudential scrutiny. The present study,
within the framework of the ijtihad method, using a descriptive-analytical method
and adopting a critical approach, has subjected the aforementioned contract to
jurisprudential scrutiny. First, the basis for adopting a standard fatwa in banking
contracts and some other necessary foundations were discussed, and then the ju-
risprudential problems of the contract were extracted. The results of the research
indicate that the Murabahah contract used in the banking system faces certain
problems, including that, as interpreted in the banking system, it is nothing more
than an agreement or power of attorney, and signing it does not create any obliga-
tion for the parties to adhere to its provisions. To resolve this issue, the contract
can be interpreted or modified in such a way that it becomes a sales contract. In
clearer terms, the bank sells the subject matter of the contract to the customer in
general terms (on a fi al-dhimmabh basis); then, either directly or by granting power
of attorney to the customer, it proceeds to purchase and deliver it. Relying solely
on signing the contract instead of oral formulation (insha), as well as obtaining
a purchase commitment from the customer, are among the other problems of the
contract. In this article, suggestions have been made to address these problems,
and some existing proposals have also been reviewed.
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Extended Abstract

Introduction

In the banking system of the Islamic Republic of Iran, according to the
Law on Usury-Free Banking Operations, banks are required to avoid usury
and use Sharia-compliant contracts to provide financing. This law identi-
fies nine contracts as legitimate: Qarz al-Hasan, Mudarabah, Musharakah,
Salam, Installment Sale, [jarah with Option to Own, Javaleh, Muzara’ah,
and Musagqat. In 2011, the Cabinet added three new contracts—Istisna, Mu-
rabaha, and Debt Purchase—to the list of banking facilities. Since Murabaha
covers Installment Sale, the latter was removed, bringing the total number of
contracts to twelve. Prior to 2013, each bank drafted its own contracts inde-
pendently, but thereafter, the Central Bank standardized contract forms and
issued official versions for all banks. The Murabaha contract, consisting of
24 articles and 9 clauses, was drafted with a legal approach and in an attempt
to comply with Islamic jurisprudence. However, a descriptive-analytical and
ijtihadi review indicates that despite the care of the drafting team, some juris-
prudential issues remain. Continuous revision of this contract is necessary to
ensure full compliance of Islamic banking operations with Sharia principles.

Research Methodology

The present study was conducted using an ijtihadi methodology with a
descriptive-analytical approach. In order to understand the existing situation,
the clauses of the Murabaha contract published by the Central Bank of the
Islamic Republic of Iran were analyzed and subsequently evaluated within
the framework of jurisprudential principles and through the use of library
resources. Reformative and complementary suggestions were also presented
in fidelity to the ijtihadi method and with reference to Imamiyyah jurispru-
dence. Since laws, directives, and bylaws in the Islamic Republic of Iran
must be attributable to Sharia, an effort has been made to articulate the the-
oretical framework of this attribution in the form of underlying assumptions
and to take it into consideration throughout the discussion.

Research Findings

The Murabaha financing contract drafted by the Central Bank of the Is-
lamic Republic of Iran and communicated to the banking network contains
numerous jurisprudential defects, all of which are capable of correction. Ju-
risprudential examination of the contracts in use requires adopting a founda-
tional criterion for assessing the conformity of contracts with Islamic Sharia
and Imamiyyah jurisprudence. In this regard, several possibilities have been
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proposed, among which the strongest opinion is that the fatwa of the Wali
al-Faqih should serve as the criterion. Furthermore, if the validity and en-
forceability of newly developed contracts are accepted and contractual legit-
imacy is not restricted to conventional nominate contracts, the design of con-
tracts will become easier. Another underlying assumption of the discussion
is the validity and enforceability of written contractual declaration (insha’).
This issue is disputed: most earlier jurists did not regard written declaration
as sufficient, whereas later jurists have considered it valid.

The first defect of the Murabaha contract is that, in reality, it is mere-
ly an agreement or power of attorney for carrying out a Murabaha sale. In
agency-based Murabaha, the bank agrees with the customer that the latter
will purchase a commodity in cash on behalf of the bank and subsequently
buy it from the bank on a deferred-payment basis. Therefore, at the time of
signing the current contract, no Murabaha transaction has yet come into ex-
istence. Even if the validity and enforceability of newly developed contracts
are accepted, this contract cannot be validated in its current form because it
does not qualify as a genuinely new contract. One solution to this defect is
to transform the present agreement into a deferred sale contract in the form
of Murabaha. Under this arrangement, the bank would sell to the customer,
on an installment basis with a specified term and profit margin, a commod-
ity described by definite characteristics as a kulli fi al-dhimmah obligation,
while simultaneously granting the customer permission to purchase a specif-
ic instance of that commodity and authorizing the customer to take posses-
sion of it as the realization of the kulli fi al-dhimmah.

Another defect of the current contract is the bank’s obtaining a commit-
ment from the customer to purchase the commodity from the bank, whereas
narrations indicate that such a commitment lacks legal validity. To solve this
problem, the bank may stipulate an option condition (khiyar al-shart) in the
cash transaction through which it purchases the commodity for itself, there-
by retaining the right to rescind the transaction for a specified period (for
example, one day). With the existence of this option, if the customer refuses
to purchase the commodity, the bank may exercise the option condition to
avoid the loss arising from retaining the commodity. In agency-based Mu-
rabaha, the inclusion and implementation of this condition would also be
entrusted to the customer, and if the customer fails to execute it, the customer
would be liable for compensation.

Another defect of the current contract concerns Murabaha of services.
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Some jurists maintain that the subject matter of a Murabaha sale must consist
of tangible objects and that services must instead be transacted through a
lease (ijarah) contract. It appears that, in order to secure the approval of this
group of jurists, services should be incorporated into the agreement within
the framework of an ijarah contract. The objection regarding leasing for a
higher amount may also be resolved through measures such as insuring part
of the leased service.

Another defect of the contract is the charging of profit during the period
between the signing of the contract and the customer’s completion of the
purchase. Although the cash purchase and deferred sale transactions have not
yet been realized, the bank begins calculating profit from the very day the
contract is signed. In response, it has been argued that this may be acceptable
merely from an accounting perspective; however, the substance of the con-
tract is unrelated to the daily calculation of profit. Rather, a predetermined
profit is added to the principal amount as a whole and then distributed over
the specified repayment period. Nevertheless, the transaction itself must be
concluded before the due date of the first installment.

Conclusion

The Murabaha financing contract drafted by the Central Bank of the Is-
lamic Republic of Iran and communicated to the banking network contains
numerous jurisprudential defects, all of which are capable of correction. It
appears that the Central Bank should establish a continuous program for
evaluating contracts and revising their provisions in order to preserve the
development, dynamism, and up-to-date nature of financing contracts.
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